DISTRICT COURT
CTTY & COUNTY OF DENVER, COLORADO
1437 Bannock Street
Denver, Colorado 80202

DATE FILED: September 5,2013 2:!

Plaintiff:
RAGS OVER THE ARKANSAS RIVER, [NC.,
Colorado not-for-profi t corporation

A

A counr usn oNLY
Defendants:
COLORADO PARKS AND WILDLIFE BOARD; and
COLORADO DIVISION OF PARKS AND WILDLIFE;
and COLORADO DEPARTMENT OF NATURAL
RESOURCES, and

Case

.

Number 11CY5226

Courtroom: 409

Intervenor:
OVER THE zuVER CORPORATION, a Colorado
Corporation.

ORDER RE: RAGS OVER THE ARKANSAS RIVER,S
COMPLAINT FOR JUDICIAL REVIEW

THIS MATTER comes before this court pursuant to Plaintiff s Complaint for Judicial Review
filed pursuant to C.R.S. ç 24-4-106. I have reviewed the pleadings in this matter, the provided
record, and applicable statutory and case law authorities and hereby enter the following
ORDER:

I.

FACTUAL BACKGROUND

This matter arises out of the Operating Agreement ("Agreement") entered into by the Colorado
Department of Natural Resources, the Board of Parks ("Board") and Outdoor Recreation, the
Division of Parks and Recreation, and the Over The River Corporation ("OTR") in June, 201l.

ln

7997, OTR proposed an industrial-scale art installation (the "Project") that would cover 5.9

miles of the Arkansas River with 925 polypropylene fabric panels. The panels would

be

suspended using a series of cables attached to anchors drilled into the bedrock of the canyon. The
Project would require approximately two years for installation, would be open for two weeks,
and would require approximately three months for dismantling. Construction for the project
would occur at set times over the two-year installation period to allow for seasonal avoidance
periods and evening construction to mitigate the impact to the visitors and residents in the area.

PM

A majority of the Project would be located on lands owned and administered by the Bureau of
Land Management ("BLM"). Some of the Project would be located on lands cooperatively
managed by the Division of Parks and Recreation, primarily on lands designated as the Arkansas
Headwater Recreation Area ("AHRA"). Approximately 80 percent of the Project is located on
lands designated as an "Area of Critical Environmental Concern." Due to the ongoing
environmental concerns on the land for the Project, OTR has built mitigation and monitoring
efforts into the Project since its inception.

The Project was put on hold until 2005, when OTR again approached the Board to resume the
approval process. Due to the breadth of the Project and the need for comprehensive mitigation
efforts, a collaboration of federal and state agencies entered into a Memorandum of
Understanding in 2007 in order to effectively implement the mitigation efforts built into the
Project plan. The project was again put on hold until April 2008, when the BLM received a
Project plan with suffrcient detail to progress to the preparation of an environmental impact
statement. The Draft Environmental Impact Statement was issued in June 2010.

In June 2011, the Board entered into negotiations with OTR, resulting in the creation of the
Agreement. Prior to the creation of the agreement, the Board had numerous public meetings with
opportunities for the public to voice their concerns, objections, and support for the OTR Project.
The Board entered into the Agreement following the June 201I meeting where the public,
including ROAR, was invited to provide both verbal and written comments.

After the Board entered into the Agreement, ROAR filed its Complaint for Judicial Review on
July 22,201 1, requesting declaratory judgment and injunctive relief.

il.

STANDARD OF REVIE\ry

Agency rules are presumed valid and a plaintiff challenging a rule must establish the invalidity
of the rule by demonstrating that the rule-making body exceeded its statutory authority. Mile
High Greyhound Parkv. Racing Comm'n,72 P.3d 351,353 (Colo.App.2000). An agency's
construction of its own governing statute is entitled to great weight, Id. The court may reverse an
agency's determination if the court finds that the agency acted in an arbitrary and capricious
manner, made a determination that is unsupported by the evidence in the record, extraneously
interpreted the law, or exceeded its constitutional authority. Ohlson v. II/ei\,953 P.2d 939,941
(Colo. App. 1997).

UI.

A.

LEGAL ANALYSIS

2 C.C.R. $ 405-1 and C.R.S. $ 33-10-107

ROAR first requests that I determine that the Project is a "special activity" as defined by 2
C.C.R. $ 405-1 no. 101, and that the only legal mechanism for permitting the Project is through 2
C.C.R. $ 405-7 no. 703.

405-l no. l0l, a "special activity" is defined as an event "which have the
potential for a significant adverse impact on park values or the health, safety or welfare of park
Pursuant to 2 C.C.R. $

visitors or which may otherwise require special planning/scheduling for proper management."
Under this regulation, the proper procedure to obtain permission for a special activity is to obtain
a special-activities permit under 2 C.C.R. $ 405-7 no. 703.

During the approval process for the Project, the Board initially began the approval process
through a special activities permit. However, upon realizing the complexity of the Project, the
Board changed course and negotiated and entered into the more comprehensive Agreement. [n
entering into the Agreement, the Board relied on C.R.S. $ 33-10-107(lxd), which allows the
Board to enter into cooperative agreements with outside parties for the "development and
promotion of parks and outdoor recreation programs."
C.R.S. $ 33-10-107 is a governing statute, and as such, the Board's interpretation of the statute it
entitled to substantial deference. Mile High Greyhound at 353. The Board's interpretation of the
statute grants the Board the ability to enter into cooperative agreements outside of the special
activities permitting process so long as the purpose is for the benefrt of parks and outdoor
recreation programs. To limit the Board's approval mechanism to the special activities
permitting process would be contrary to the statutory grant of authority.

I find that the Board did not act in an arbitrary or capricious manner in interpreting the governing
statute, and was acting within its statutory authority in entering into the Agreement.

B.

Arbitrary & Capricious Review

ROAR also argues that the Board acted in an arbitrary and capricious manner by failing to
consider the impact of the Project to the AHRA when entering into the Agreement.
In determining whether an agency's decision is arbitrary or capricious, the court must determine
whether a reasonable person, in considering all of the evidence in the record, would fairly and
honestly be compelled to reach a different conclusion. If not, no abuse of discretion occurred and
the agency decision must be upheld. Ramseyer v. Colo. Dep't of Soc. Servs.,895 P.2d 1188,
I 192 (Colo. App. 1995).
When the project was initially presented to the Board in 1997, one of the primary concerns
surrounding the Project was the impact it would have to the AHRA. In order to address these
concerns, mitigation measures were built into the Project in order to reduce the impact to: the
environment in the Project area,trafftc flow in the area, use of the park's physical resources, use
of park personnel; and the fish and wildlife in the area. These mitigation measures and the
impacts the measures were designed to lessen were a topic of continual discussion prior to the
approval of the Agreement in2011. The Board determined that the mitigation measures put in
place by OTR and the collaborating agencies was suffrcient to lessen the impact, and that the
benefit to park was substantial enough to outweigh the impact to the park and the sunounding
area.

I

find that the Board did not act in an arbitrary or capricious manner in entering into the

Agreement.

II.

CONCLUSION

The Board acted within the scope of its statutory authority when it entered into the Agreement
with OTR and did not act in an arbitrary or capricious manner. Accordingly, the decision of the
agency is AFFIRMED, and ROAR's request for relief is DENIED. The Complaint for Judicial
Review is DISMISSED, with prejudice.

